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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
)
Plaintiff-Respondent, ) NO.  44736
)
v. ) ADA COUNTY NO. CR-FE-2007-812
)
TIFFANY MARIE SMITH, ) APPELLANT'S BRIEF
)
Defendant-Appellant. )
____________________________________)
STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Tiffany Marie Smith pled guilty to one count of grand theft
by deception.  She received a unified sentence of fourteen years, with two years fixed.  Although
she was initially placed on probation, when she violated the terms of her probation by
committing a new crime in another jurisdiction, her probation was revoked.  The district court
reduced Ms. Smith’s sentence to three years, with one year fixed, upon revoking her probation
pursuant to its Idaho Criminal Rule 35 (hereinafter, Rule 35) powers.
On appeal, Ms. Smith contends that the district court abused its discretion in revoking her
probation.
2Statement of the Facts & Course of Proceedings
On July 21, 2005, Tiffany Smith used a fictitious identification card to open a checking
account in another person’s name.  (Presentence Investigation Report (hereinafter, PSI),1 p.272.)
She then deposited fictitious checks from other accounts into the account and wrote several
checks for amounts in excess of the balance on the account.  (PSI, p.272.)  Based on these facts,
Ms. Smith was charged by information with two counts of grand theft by deception.  (R., pp.44-
45.)
Pursuant to a plea agreement, Ms. Smith pled guilty to one count of grand theft by
deception and the remaining count was dismissed.  (R., pp.47-48, 51.)  Ms. Smith was sentenced
to a unified term of fourteen years, with two years fixed, but the district court suspended the
sentence and placed Ms. Smith on probation for fourteen years.2  (R., pp.52-57.)
Two years later, the State filed a report of probation violation against Ms. Smith, alleging
that Ms. Smith violated her probation by being convicted of new crimes,3 failing to pay fines,
fees, and costs, and failing to pay restitution.  (R., pp.71-120.)  Six years later, Ms. Smith was
transported to Idaho where she admitted that she had violated some of the terms of her probation
by committing the new crimes in 2009.  (10/25/16 Tr., p.7, L.9 – p.8, L.1.)  At the disposition
hearing, the district court declined to reinstate Ms. Smith on probation; however, the district
court sua sponte reduced Ms. Smith’s sentence from fourteen years, with two years fixed, to
1 The designation “PSI” includes the 2007 PSI and the 2016 PSI as well as all attachments
contained in the electronic file, including police reports, substance abuse evaluations, and letters
from family and friends in support of Ms. Smith.
2 The district court also ordered the sentence to be served concurrent to her Blackhawk County,
Iowa case number FECR133078, and her Dane County, Wisconsin case number 2005CF002513.
(R., p.53.)
3 Ms. Smith pled guilty to three counts of felony forgery in Waterloo, Iowa, case number FECR-
16-4262.  (10/25/16 Tr., p.7, Ls.9-20; R., p.71.)  Ms. Smith served six years of a twenty-five year
sentence.  (12/13/16 Tr., p.27, Ls.1-2; p.28, Ls.11-12.)
3three years, with one year fixed, pursuant to Rule 35.  (12/13/16 Tr., p.29, Ls.9-25.)  On
December 19, 2016, the district court entered its order revoking probation.  (R., pp.134-137.)
Ms. Smith filed a timely pro se Notice of Appeal.  (R., pp.138-141, 150-153.)
ISSUE
Did the district court abuse its discretion when it revoked Ms. Smith’s probation?
ARGUMENT
The District Court Abused Its Discretion When It Revoked Ms. Smith’s Probation
Ms. Smith asserts that the district court abused its discretion when it revoked her
probation.  She asserts that her probation violations did not justify revoking probation, especially
in light of the goals of rehabilitation and the fact that the protection of society could be best
served by her continued supervision under the probation department.
In  light  of  the  significant  progress  Ms.  Smith  made  while  on  probation,  her  probation
violation did not justify revoking probation.  There are generally two questions that must be
answered by the district court in addressing allegations of probation violations: first, the court
must determine whether the defendant actually violated the terms and conditions of his
probation; and second, if a violation of probation has been found, the trial court must then decide
the appropriate remedy for the violation.  State v. Sanchez, 149 Idaho 102, 105 (2009).  “The
determination of whether a probation violation has been established is separate from the decision
of what consequence, if  any, to impose for the violation.” Id. (quoting State v. Thompson, 140
Idaho 796, 799 (2004)).   Once a probation violation has been found, the district court must
determine whether it is of such seriousness as to warrant revoking probation. State v. Chavez,
134 Idaho 308, 312 (Ct. App. 2000).  However, probation may not be revoked arbitrarily.
4State v. Adams, 115 Idaho 1053, 1055 (Ct. App. 1989).  The district court must decide whether
probation is achieving the goal of rehabilitation and whether probation is consistent with the
protection of society. State v. Leach, 135 Idaho 525, 529 (Ct. App. 2001).  If a knowing and
intentional probation violation has been proved, a district court’s decision to revoke probation
will be reviewed for an abuse of discretion.  I.C. § 20-222; Leach, 135 Idaho at 529.Only if the
trial court determines that alternatives to imprisonment are not adequate in a particular situation
to meet the state's legitimate interest in punishment, deterrence, or the protection of society, may
the court  imprison a probationer who has made sufficient,  genuine efforts to obey the terms of
the probation order. State v. Lafferty, 125 Idaho 378, 382 (Ct. App. 1994).
Here, Ms. Smith was on probation in this case for less than a year before she committed
new crimes in another jurisdiction—Iowa.  (12/13/16 Tr., p.13, Ls.15-22.)  After she pled guilty
to the new crimes, she was incarcerated for six years before being paroled on that case.
(12/13/16 Tr., p.27, Ls.1-2; p.28, Ls.11-12.)  After paroling, Ms. Smith was transported to Idaho
to face her pending probation violation filed in this case as a result of the crime she committed in
Iowa.  (12/13/16 Tr., p.25, L.20 - p.26, L.7.)
While  the  fact  remains  that  Ms.  Smith  committed  a  new  crime  while  on  probation,
Ms. Smith had been incarcerated for six years on that offense while simultaneously on probation
in this case.  (12/13/16 Tr., p.27, Ls.1-2; p.28, Ls.11-12.)  Ms. Smith is presently on parole in the
Iowa case.  (12/13/16 Tr., p.27, Ls.1-10.)  Should her parole be revoked, she will be incarcerated
for up to an additional seventeen years in that case, until 2033.  (12/13/16 Tr., p.27, Ls.1-10.)
Ms. Smith has the support of the community, as evinced by the numerous letters from
community members advocating for Ms. Smith’s release into the community.  (PSI, pp.37-52,
86-88.)  Further, Ms. Smith has the support of her mother and stepfather, with whom she would
5be living when released from custody.  (PSI, pp.34-36; 12/13/16 Tr., p.18, Ls.7-10.)  Her mother
and stepfather have a very rigorous plan for her, requiring Ms. Smith “to toe the line on not only
substance abuse, but also her general behavior, her honesty, her integrity, her handling of money,
and the things that have – that have gotten her to this point.”  (PSI, pp.34-36; 12/13/16 Tr., p.18,
L.25  –  p.19,  L.3.)   The  PSI  evaluator  noted  that  Ms.  Smith  could  be  successful  on  strict
supervision.  (12/13/16 Tr., p.18, Ls.7-9; PSI, p.19.)  Ms. Smith is a nurse, and, prior to her
incarceration, was employed as a charge nurse.  (PSI, pp.11, 17.)  Therefore, Ms. Smith could be
trusted to remain in the community and comply with the terms of probation in this case.
Further, Ms. Smith told the district court that she started to change her life in 2012, as a
result of the long-term programming she received during her period of incarceration in Iowa.
(12/13/16 Tr., p.23, Ls.8-21.)  Ms. Smith told the court:
I was, as the State said, placed in a long-term treatment program.  It’s where I
really  had  the  opportunity  to  look  at  myself.   Since  that  time,  I  have  looked  at
myself.  I looked at my thinking errors, I have looked at my criminal conduct, I
have looked at the things that have brought me here today.  I offer no excuses for
my behavior because I know there is not one that’s not [sic] good enough.  I know
what I have done is wrong.
(12/13/16 Tr., p.23, Ls.13-21.)  While incarcerated in Iowa, Ms. Smith received mental health
counseling and is current on her mental health medications.  (PSI, pp.13, 37.)  Ms. Smith asserts
that the district court abused its discretion in finding that her probation violation justified
revocation.
6CONCLUSION
Ms. Smith respectfully requests that this Court remand her case to the district court with
an order that she be placed back on probation.
DATED this 13th day of July, 2017.
__________/s/_______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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